=) ECALOGUE 


eID ULREMNA\ LL 


A PUBLICATION OF THE DECALOGUE SOCIETY OF LAWYERS 








Volume |! JANUARY, 1961 Number 2 





JUDGE JULIUS H. MINER 


RECIPIENT OF THE DECALOGUE AWARD, 1960 








Page 2 


THE DECALOGUE JOURNAL 


January, 1961 





THE DECALOGUE JOURNAL 


Published Quarterly by 


THE DECALOGUE SOCIETY OF LAWYERS 
180 W. Washington St. Chicago 2, [linois 
Telephone ANdover 3-6493 





Volume II January, 1961 Number 2 





OFFICERS OF 


The Decalogue Society of Latopers 


L. LOUIS KARTON, President 
BERNARD E. EPTON, First Vice-President 
REGINALD J. HOLZER, Second Vice-President 
HARRY H. MALKIN, Treasurer 
JUDGE IRVING LANDESMAN, Financial Secretary 
MICHAEL LEVIN, Executive Secretary 











BENJAMIN WEINTROUB, Editor 


IN THIS ISSUE 


ee Frontispiece 


Judge Julius H. Miner—Reform and Advancement 
IE ieee dainhiahihiceeiundeetinaericbataienianiishnieis 3 
Benjamin Weintroub 


Society Honors Judges Braude and Epstein ........ | 


Decalogue Member Named 
he ais MN OT BI cetccsssccscsscsvsscsonvesasavesnees 5 


Evaluation and Settlement of 
I III NII iiccicestenineriianiiniinenitabeintansiinnse 6 
Harry Marcus 


Judge Norman N. Eiger on Obscenity Law ........ 9 
Summary of Recent Decisions in Illinois 
GOD - scviisemsivisitsiastinibitenssiniipinintnnnesicaienilegs 10 
Nat M. Kahn 
Applications for Membership ...............:000c00eee 15 


The Traveling Man and Traveling Expenses ....16 


Albert H. Geller 


Younger Members Active. ............:ccscsscssssssesecenes 18 
Estelle Linn 


Legal Education Series Resume ...................:0000+ 19 
gE I Sere see 20 
Alec E. Weinrob; Oscar M. Nudelman 


NN, ONO TOD soisccsniscnccestcsccvssuninsonssscesccnntesecs 21-22 


MERIT AWARD 
DINNER 


February 25th at Palmer House 


The selection of United States District Court Judge 
Julius H. Miner as the recipient of The Decalogue 
Society of Lawyers twenty-sixth annual Merit Award 
has been warmly greeted by the legal profession and 
the community. The dinner at which the Judge will 
be honored will be held February 25th in the Grand 
Ballroom of the Palmer House. The mounting pop- 
ularity of this event indicates that reservations for 
tickets should be made promptly. The price of ad- 
mission is ten dollars per person. 


First vice-president Bernard E. Epton is cha‘rman 
of the affair. Reginald J. Holzer second vice-presi- 
dent, and Samuel Allen are co-chairmen. Marvin 
Victor is chairman of ticket sales. 


For further information please address Decalogue 
Society offices, 180 W. Washington Street. Phone— 
ANdover 3-6493. 


DECALOGUE MEMBERS TO ATTEND 
INTER-AMERICAN BAR CONFERENCE 


The following members of our Society were ap- 
proved to serve as delegates to the Inter-American 
Bar conference: Solomon Jesmer, Esther O. Kegan, 
Harry Adler, and Samuel F. Strong. Past president 
Harry D. Cohen is chairman of The Decalogue 
Inter-American Bar committee. 


The conference will be held in Bogota, Colombia, 
from January 27th to February 3rd, 1961. The In- 
ter-American Bar Association whose offices are at 210 
Portland Building, Washington, D. C., is in charge 
of arrangements for the trip and, upon inquiry, will 
furnish information regarding the forthcoming event. 


ELECTED 


Member Robert W. Rice is the new President of 
The Chicago Council of the United Synagogue of 
America. 





The Editor will Le glad to receive contributions 
of articles of modest length, from memLers of The 
Decalogue Society of Lawyers only, upon subjects 
of interest to tl.e profession. Communications should 
be addressed to the Editor, Benjamin Weintroub, 
179 West Washington Street, Chicago 2, Illinois. 
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JUDGE JULIUS H. MINER - Reform and Advancement of the Law 


By Benjamin Weintroub 


Judge Miner stands today as one more proof that the 
melting pot works; that an immigrant boy can make a 
distinguished career without benefit of expensive schooling 
and family influence; that America is, indeed, a land of 
opportunity deserving of all the loyalty that a man can 
give it. 

—Tue Cuicaco Trisune, June 10, 1958 

The recipient of the Award of Merit for 1960 of 
The Decalogue Society of Lawyers, member Julius 
Howard Miner, is a judge of the United States Dis- 
trict Court who came here as a boy, the son of 
Russian immigrants. 

If one wished to epitomize in a few words Judge 
Miner’s outstanding characteristics, he would have to 
identify him as an innovator, reformer, and a fighter 
for the people’s interests. In 1918, for instance, 
barely a year after his graduation from the Chicago 
Kent College of Law, he filed a suit to enjoin the 
Illinois Utilities Commission from imposing a two- 
cent increase in the street car fare, from five to 
seven cents. He also filed a suit against the elevated 
company to invalidate a one cent overcharge due to 
an unwarranted raise of fare from five to six cents. 
The basis for both suits was a franchise granted by 
the city to both companies authorizing the use of the 
streets for transportation, conditional upon an agree- 
ment by the companies that the fare would not ex- 
ceed five cents. Both suits were hotly contested and 
he fought the people’s fight in the courts for months, 
alone. 

This was but a mere beginning of a colorful and 
active legal career which was to find him, some 
forty years later, on the lofty pedestal of a federal 
bench. There too, shortly after his lifetime appoint- 
ment, restless and anxious to learn, probe, and im- 
prove upon the processes of law, he soon addressed 
himself to the solution of legal dilemmas. 

Each of Judge Miner’s steps in his ascension to 
higher posts may be considered as an apprenticeship 
to larger responsibilities. Admitted to the Illinois bar 
in 1917, he served as a master in chancery of the 
Circuit Court from 1924 to 1940. He was a judge 
of the Circuit Court from 1940 to 1958. He served 
as Chief Justice of the Circuit and Criminal Courts. 
It is interesting to note that upon his appointment 
to the federal bench by President Eisenhower in 
1958, he won instant and unanimous approval from 
the United States Senate judiciary committee, whose 
task it was to evaluate the appointee’s character and 
fitness for the office. 

Judge Philip L. Sullivan presided on March 17, 
1958, at the ceremonies of installation into federal 


office of Judge Miner. Present to honor him were 
many friends from the bench, bar and public. All 
spoke in high praise of Miner’s qualifications. Among 
these was Senator Everett M. Dirksen of Illinois, 
who said: 

. .. I know about your record. I have lived intimately 
enough with you to know all the antecedents of char- 
acter that will make you in every sense a great judge, 
and in the finest traditions of the bench. I feel proud 
indeed that I had a humble part in this complex ma- 
chinery which made it possible for us to sit today in 
this solemn conclave and induct you into the federal 
judiciary. 

Editor W. D. Maxwell of The Chicago Tribune 
stated: 

. . . I think that the thing that distinguishes my good 

friend Julius more than anything else is his intenseness. 

I never saw him stroll. If you ever saw him stroll, I 

would be surprised. I never saw him just amble around 

like the rest of us do. He is always going someplace in 

a hurry. And, he always gets there . . . I don’t think 

that he would ever be accused, as Pilate was, of asking, 

‘What is the truth?’ and then going away without 

waiting for the answer... . 

Constantly throughout his active political career 
in the local and state Republican party, when a 
lawyer, he never abandoned or suppressed an innate 
urge to amass knowledge which would add to his 
already impressive background of cultural attain- 
ments. When already on the bench, he attended 
classes at Northwestern University Law School and 
earned a Master’s degree in law. His record of study 
and scholastic achievements was recognized by his 
Evanston alma mater, which granted him an Award 
of Merit in 1959 as one of its outstanding alumni. 
Today, at the age of sixty-four, Miner, the eternal 
student, is working on a thesis which may earn for 
him, shortly, a doctorate in law at Northwestern 
University. 

From his earliest days on the bench, all through- 
out his teaching and lecturing career at John Mar- 
shall Law School, Northwestern University, and at 
the University of Chicago Downtown Center, Miner 
succeeded in making substantial contributions to 
various facets of the law. He wrote and published 
textbooks on Mechanics’ Liens, Bank Liquidations, 
and Stockholders Liability. His published brochures 
and pamphlets include “Religion and the Law,” 
“Trusts and Minor Beneficiaries,” “Crime and Ju- 
venile Delinquency,” and “The Divorce Problem.” 
He is a frequent lecturer before bar and civic groups 
throughout the nation. 

He originated and organized a patriotic festival 
known as Constitution Day at the Chicago Century 
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of Progress in 1933 and 1934, These events were 
attended by several hundred thousand people. Since 
then, other states and cities have adopted this unique 
method of demonstrating the citizens’ respect for the 
basis of our freedoms. 


When on the Circuit Court bench, Miner intro- 
duced the reform known as the “cooling off period” 
in divorce contests. This innovation received, at the 
outset, a mixed reaction from the legal profession; 
but it is now on the Illinois statutes. 


In commenting editorially on this law, the Sun- 
Times stated: 

The Illinois Supreme Court has approved a 60-day 
“cooling off’ procedure intended to encourage recon- 
ciliations and cut the divorce rate. The approval marks 
a personal victory for Circuit Court Judge Julius H. 
Miner, who has presided over 60,000 divorce cases and 
who has sought to legalize the “cooling off” idea since 
1949. It took several tries before Judge Miner came up 
with a formula that would pass constitutional tests. 
The plan finally approved has aroused the interest of 
the legal profession all over the country. Sociologists 
and social workers also are observing the Illinois plan 
to study its effects on society. 


The statute recently upheld by the court allows a di- 
vorce or separate-maintenance action to be started. But 
actual charges by one spouse against another—what 
Judge Miner calls “name-calling”—is held up for 60 
days. ... Under the Miner plan the “cooling off” period 
will allow the husband and wife to utilize the facilities 
of the courts—in fact, will require that they do so, 
except in certain emergency cases—to try to compose 
their differences. 

Miner has initiated many innovations that have 
evoked the admiration and respect of the bench, bar, 
and the general public. He set a national precedent 
in denying bail in narcotic cases during the pen- 
dency of an appeal. This has been recently sustained 
by the United States Court of Appeals and the Su- 
preme Court of the United States. He initiated the 
separation of issues in the trial of personal injury 
and other common law cases by the adjudication 
of liability before litigating damages, to expedite 
litigation and to reduce the alarming backlog. As a 
result of that change, which was unanimously 
adopted by his colleagues in the federal court, Judge 
Miner’s trial call is presently current, and any liti- 
gant can have an early trial. Other jurisdictions are 
now following suit. This rule has also been sustained 
by the Court of Appeals of our Seventh Circuit. 
Miner has recently invoked the same rule in a pro- 
tracted anti-trust case which was adjudicated within 
six days instead of the six months which would other- 
wise have been required. He is also the co-author of 
the rule providing for impartial expert medical 
testimony in personal injury cases. 

Miner’s stature in the legal profession of this city 
and state is constantly recognized. In the Chicago 
Bar Association primaries in 1957, for instance, he 


led the entire ticket in his bid for re-election as 
Judge of the Circuit Court. He gives much of himself 
in communal and civic activities. He has been an 
active member of numerous social, patriotic, and 
communal organizations, and he has actively sup- 
ported many Jewish causes. The Board of Jewish 
Education, Combined Jewish Appeal, Jewish War 
Veterans, Israel Bonds for Greater Chicago, the ref- 
ugee programs, are all indebted to him as an active 
participant in their plans and programs. 

Courageous and dynamic, anxious to serve in the 
cause of justice and human welfare, Miner deems 
himself this day but on the threshold of more op- 
portunities for increased usefulness to society and 
the law. 





SOCIETY HONORS 
JUDGES BRAUDE AND EPSTEIN 


A capacity audience gathered at the Covenant 
Club, at a dinner on Wednesday evening Decem- 
ber 7th, to render homage to members Judge Jacob 
M. Braude, Chief Justice of the Circuit Court, and 
Judge Samuel B. Epstein who is the current Chief 
Justice of the Superior Court. 


The occasion also marked the culmination of The 
Decalogue Society’s annual Israel Bond drive led for 
weeks before the event by Judge Harry H. Malkin 
and a special committee appointed by president L. 
Louis Karton. 


Congressman James Roosevelt of the Twenty Sixth 
Congressional district, California, was the principal 
speaker of the evening. The son of the late F. D. R. 
stressed the imperative need of aid to Israel through 
purchase of Israel bonds and expatiated at length on 
the tremendous progress made by the Jewish com- 
monwealth in industrial, agricultural, and manufac- 
turing fields. The Congressman stated repeatedly that 
Israel is a bastion of democracy in the Middle East, 
and its preservation and growth is a boon to demo- 
cratic ideas. 


Member Judge Harry G. Hershenson presented, 
in a moving address, a plaque to Judge Braude who 
gratefully acknowledged the honor. A like service 
was rendered by member Judge Henry L. Burman 
to Judge Epstein, who, in response spoke gratefully 
of the significance of the event and expressed his 
appreciation for the honor received from The Deca- 
logue Society. 

Member Col. Jacob M. Arvey spoke of the needs 
of Israel and the hopes not only of American Jewry 
but of the entire civilized world that Israel grow 
strong and prosperous. 

President L. Louis Karton presided at the affair. 
Judge Harry H. Malkin was chairman and master of 
ceremonies. 
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Decalogue Member Named 
U. S. Secretary of Labor 


Arthur J. Goldberg, member of our Society since 
1947, has been appointed by President-elect John F. 
Kennedy as U. S. Secretary of Labor. In comment- 
ing upon his selection of Mr. Goldberg, Mr. Kennedy 
stated that the Chicago lawyer “is an independent 
and creative thinker and one of the country’s leading 
experts in the field of labor-management relations.” 
He is the son of a Russian immigrant, a produce 
trucker, and one of eleven children in a family which 
resided on the West side of Chicago. Young Arthur 
early demonstrated a keenness and an aptitude for 
learning. He rose from boyhood poverty to win a 
diploma at Harrison High School when only sixteen, 
and when nineteen years of age was awarded a law 
degree by the Northwestern University. He is a 
World War II veteran, having served in Europe for 
thirty months under brigadier general William J. 
Donovan. Upon his discharge from military service 
he founded a law partnership consisting of Goldberg, 
Devoe, Shadur and Mikva, at 209 So. La Salle 
Street. 





ARTHUR J. GOLDBERG 


Mr. Goldberg’s record in union labor activities is 
long and impressive. He was special counsel for the 
AFL-CIO and chief attorney for the United Steel 
Workers of America. He was a major factor in the 
settling of the 1959 steel strike. While practicing in 
Chicago he represented both the state and city CIO 


Industrial Union Councils, as well as the Steel 
Workers’ district union, and the Chicago board of 
the Amalgamated Clothing Workers. He was named 
general counsel of the old Congress of Industrial 
Organizations and the steelworkers in 1948. 

Mr. Goldberg resides in Washington, D. C. with 
his wife Dorothy, daughter Barbara, and son Robert. 





Land Trust Council Founded 


The Land Trust Council of Illinois, an organiza- 
tion designed to aid banks and trust companies in 
setting up and operating land trusts, has been es- 
tablished by representatives and twenty-six banks in 
the Chicago area, it was announced by Alfred E. 
Gallo, Vice-President and Trust Officer of The Cos- 
mopolitan National Bank of Chicago, the first presi- 
dent of this Council. 

Mr. Gallo arrived at the need for standard oper- 
ating procedures and proper handling of Illinois 
Land Trusts when he conducted a survey in the Cook 
County area and found that the records of the Cook 
County Appraiser’s Office show 1,200,000 parcels 
of real estate on the tax rolls, and that there are 
approximately 60,000 parcels of Cook County real 
estate in land trusts held by banks in Cook County. 
Thus, one out of twenty of these parcels of real 
estate are held by corporate trustees in Cook County. 

The purpose of the newly created organization is 
“to create a forum for the purpose of exchanging 
ideas among corporate fiduciaries who are interested 
in land trusts and to work together for better public 
understanding and to encourage the proper use of 
the land trust.” 

Other officers are: Vice President, Donald H. 
Wallingford of the American National Bank and 
Trust Company of Chicago; Treasurer, Marshall 
Warshauer of the National Boulevard Bank of 
Chicago; Secretary, Miss Corinne Bek of The Cos- 
mopolitan National Bank of Chicago. 

The Executive Committee is composed of William 
B. Higginbotham of the La Salle National Bank; 
Irwin A. Goodman of the Exchange National Bank 
of Chicago; Harold F. Tollkuehn of the Pioneer 
Trust and Savings Bank; E. Stanley Enlund of the 
Sears Bank and Trust Company; and Edward P. 
Gannon of the Pullman Trust and Savings Bank. 





Past president Samuel Allen was chairman 
of The Decalogue Merit Award committee 
which selected Judge Julius H. Miner the re- 
cipient of The Decalogue Award of Merit for 
1960. 
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EVALUATION AND SETTLEMENT OF 
PERSONAL INJURY CASES 


By HARRY MARCUS 


Member Harry Marcus is a graduate of the University 
of Chicago Law School, J.D., 1932. He was admitted to 
the Illinois Bar the same year. 

Points of view have unbelievably changed in the last 
decade concerning both the evaluation process and the 
analysis of personal injury claims. The search is constant 
for new methods and techniques in the handling of these 
cases. Conflicts of opinion sharpen and persist on how, 
in our administration of justice, the treatment of such 
causes of action should best be determined. As mounting 
accident frequency raises the number of claims for damages, 
new arguments are also encountered on the problem of 
Court congestion.’ 

Views are often earnestly entertained by lawyers and 
judges who give their voice and pen to the abandonment 
of the jury system. They have urged instead the substitution 
of the arbitration system similar to that of Workmen’s 
Compensation plans, where life and limb are gauged ac- 
cording to more or less fixed schedules. The use of the 
impartial medical expert to increase settlements and shorten 
trial time is still another proposed panacea. The move to 
change the common law rule and to award money interest 
from the day of accident, or from the time suit is filed, as 
an element of damages, has found adherents. Pressures to 
discard our present judicial system and seek alternative 
plans have reached new horizons, because of the backlog 
of cases created by the increasing number of personal injury 
claims in litigation.’ 

Enlightened opinion, however, abhors the abandonment 
of the revered and time-honored jury trial.* Contrary to 
popular belief, the general public has a preference for trial 
by jury according to a 1957 Gallup Poll Survey.‘ Further- 
more, the accusation that negligence litigation by jury 
trial is the principal cause of case backlog is not now 
supported by scientific findings as conducted in a recent 
University of Chicago Law School study in judicial ad- 
ministration.* 

That delay is a perennial evil is vividly portrayed by 
Justice Ulysses S. Schwartz, m Gray v. Gray, 6 Ill. App. 
2d, 571, 578-579: 

The law’s delay in many lands and throughout history 

has been the theme of tragedy and comedy. Hamlet 

summarized the seven burdens of man and put the law’s 
delay fifth on his list. If the meter of his verse had 
permitted, he would perhaps have put it first, Dickens 
memorialized it in Bleak House: Chekhov, the Russian 
and Moliere, the Frenchman, have written tragedies 
based on it. Gilbert and Sullivan have satirized it in 
song. Thus it is no new problem for the profession. 

Although we doubt that it has ever assumed the pro- 

portions which now confront us. “Justice delayed is 

justice denied,” and regardless of the antiquity of the 
problem and the difficulties it presents, the Courts and 
the bar must do everything possible to solve it. 

Present day Court congestion is not the handiwork of 
Courts and lawyers. I believe that lawyers are well aware 
that there are insurance companies, who invite law suits by 
their stubborn refusal to settle claims and by their arbi- 
trary placing of low reserves or settlement figures on their 
files must also share responsibility for current Court con- 
gestion. However, many companies in the responsible 





HARRY MARCUS 


segment of the insurance industry stand ready to evaluate, 
negotiate and settle claims on a fair and realistic basis. 
Additionally, these insurance companies have done much 
to clean their own house in their dealings with each other 
by prompt settlements and avoidance of prolonged litiga- 
tion. It is reported that 14,261 cases were disposed of by 
270 companies in the insurance industry during the year 
1957, by acting through a combined claims committee and 
arbitrating claims among themselves. This was accom- 
plished by the participating insurers under an agreement 
known in the trade as “The Nationwide Inter-Company 
Arbitration Agreement.” These cases were completed with- 
out expenditure of public tax money and without taking 
up time of the parties, jurors, witnesses or judges.° 

In the last decade, Herculean strides have speeded up 
many aspects of the trial by jury; for example, in the more 
vigorous pre-trial conferences tending toward clarification 
of matters and issues to be controverted and in effecting 
settlement of the case itself; the new method of voir dire 
examination of the jurors;’ the more streamlined discovery 
rules to elicit information and facts; the right to a physical 
examination of the plaintiff;* and, the continuing work being 
done on the standardization of jury instructions. 

The new discovery tools have given a broader scope to 
the practice of discovery, aiding the lawyer in a better 
appraisal of his adversary and the evidence and affording 
a sounder basis for settlements of disputes thereby enabling 
lawyers properly to prepare and evaluate their cases.’ In a 
case requiring the defendant in a personal injury action 
to answer discovery interrogatories as to the aspects and 
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amount of his liability insurance, Justice Bristow, in People 
ex rel. Terry v. Fisher, 12 Ill. 2d 231 at 237, pointedly 
says: 

In determining whether liability insurance is discover- 
able by pretrial interrogatories, we must also take 
cognizance of the role of insurance companies in such 
litigation against their insured, for as Justice Holmes 
notes, ‘Judges need not be more naive than other men.’ 
Inasmuch as the insurance company is virtually substi- 
tuted as a party .. . as far as the investigation and 
conduct of the defense is concerned, it would seem 
to be relevant, if not indispensable, that plaintiff's 
attorney have knowledge of the existence of insurance 
in order to prepare for the case he has to meet and be 
apprised of his real adversary. Such knowledge, further- 
more, would lead to more purposeful discussions of 
settlement, and thereby effectuate the dispatch of court 
business. This aspect is most significant in terms of 
effective judicial administration in coping with today’s 
congested dockets which are largely attributable to the 
increasing volume of personal injury litigation. 

The mandate of Judges Schwartz and Bristow is a chal- 
lenge to every lawyer to fulfil his duty to both society and 
the legal profession. It is my earnest belief that by em- 
bracing a higher moral tone in the evaluation, negotiation 
and settlement of cases, much can be done to ease the work- 
load and shorten delay. In the recent study, Delay In The 
Court, the authors in writing on increasing the settlement 
ratio state: “Small changes in the settlement ratio would 
mean substantial changes in the Court’s workload.”” The 
Courts look with favor upon settlements.“ Judges are 
constantly admonishing counsel and litigants to get together 
to settle their differences. The insurance carrier has a duty 
and responsibility for settlement of cases. Insurers owe their 
policyholders a duty of exercising good faith and due dili- 
gence in protecting the interests of the insured. The insurer 
may, under certain circumstances, be held liable in excess 
of its policy limits, when it fails to exercise good faith or 
due diligence in the settlement process. The whole problem 
of the insurer’s responsibility for settlement is ably explored 
in Justice Rossman’s notable opinion in Radcliffe v. Frank- 
lin National Insurance Co. of N. Y., 298 P. 2d 1002. Also, 
18 NACCA Law Journal 361-364. Also, 40 ALR 2d 168. 


Inextricably interwoven, however, with the evils of delay 
are the problems involved in the evaluation, negotiation 
and settlement processes of the personal injury case. While 
it is true that we function by the adversary system, requir- 
ing partisan presentations, and it is the duty of the lawyer 
to champion the cause of his client and present evidence 
and arguments most favorable to him, nevertheless, I be- 
lieve there is also a duty to ferret out the meretricious and 
nonmeritorious claim. 

Lawyers need be reminded of Canon 8, Canons of Pro- 
fessional Ethics of the Illinois State Bar Association: 

. . . Whenever the controversy will admit of fair ad- 

justment, the client should be advised to avoid or to 

end the litigation. 
And, of Canon 15: 

. . . The office of attorney does not permit, much less 

does it demand of him for any client, violation of law 

or any manner of fraud or chicane. He must obey his 
own conscience and not that of his client. 
And, of Canon 30: 

The lawyer must decline to conduct a civil cause or 

to make a defense when convinced that it is intended 

merely to harass or injure the opposite party or to 
work oppression or wrong... 


To alleviate congested calendars and to obtain prompt 
and fair settlements, without producing an unhealthy em- 
phasis on the desirability of settlement, or on the im- 
propriety of litigations in the cases that must or should 
be tried, the plaintiff lawyers must not soar into outer 
space and insist upon a demand that is too high while the 
defense lawyers live in a substrata atmosphere and make 
and insist upon offers too low. A mutual respect and under- 
standing of opposing points of view between adversaries and 
a fair and honest approach to the evaluation of the claim 
is sorely needed. Most litigants want a settlement, but 
attitudes harden with prolonged trails, and undue delay 
causes unfair settlements. Rancor and bitterness are not 
helpful in settlement of causes. Deciding whether to try 
or settle a case not until reaching the Court House steps, 
or only after selection of a jury, or even after a day or 
more of trial, is not helpful. Every case merits settlement 
discussion, and the Courts and the lawyers, for either the 
plaintiff or the defendant, should not be reluctant as to who 
initiates that discussion. Opening the door and keeping it 
open to invite settlement negotiations has many salutary 
effects. 


The law, however, should never be sealed in a tomb and 
buried. It must progress; it must meet and adapt itself 
to the changing and current needs and order of society. 
It has been wisely said that “the common-law should not 
be read like a last will and testament, lest indeed it become 
one.” In the constant need for the development of the law. 
certain cases must be tried and appealed, and new judicial 
law propounded. While the law must be stable, there is 
need to change rules and embrace new interests and new 
causes of action. A proper and just evaluation and settle- 
ment of a case assumes knowledge of the law as it de- 
velops. 


This does not mean, however, that a lawyer should en- 
courage his client in an endeavor to make a mountain out 
of a molehill for this embraces exaggeration and dressings, 
not entirely surgical. A formidable weapon for the defense 
is where the injured exaggerates his cause, or the serious- 
ness of his injuries, or the amount of his medical bills, or 
the amount of his wages and time lost, or he contradicts 
hospital or other acceptable evidenciary records, or fabri- 
cates his prior accident, injury or health record. Settle- 
ments cannot be won that way, but defendants can win a 
not-guilty verdict. 

As the expert diamond appraiser looks at clarity and 
color, brilliance, size and shape, and other denominators 
of his trade, to fix the price of the precious gem, the 
evaluator of the personal injury claim is duty bound to 
scrutinize and analyze the host of facets available in his 
own profession to reach his own decision. Of course, it 
is recognized that there are three points of view in the 
evaluation and settlement of personal injury cases: the 
point of view of the plaintiff, the point of view of the de- 
fendant and the realistic viewpoint. The latter ideal most 
often attains the ends of justice, and it should dominate 
the thinking of the parties in settling the case. 


A number of concepts and techniques have been employed 
in evaluating or settling personal injury cases.” Many 
lawyers study the history of verdicts in similar cases as the 
starting basis. Jury expectancies and the awards in various 
cases are amply recorded.” Some lawyers and adjusters 
seem to depend blindly upon a rough rule of thumb to 
decide the settlement value of a case by totalling all the 
items of special damages and multiplying by three. The 
origin of this so-called “rule” is obscure, but I think that 
it was evolved simply to aid the over-worked insurance ad- 
juster, “looking for an easy way out,” during a period of 
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growing pains in the insurance industry. This type of 
formula should never be used when there are any permanent 
injuries. ] think this settlement method has been over- 
emphasized and greatly abused. 

An able lawyer“ has developed a formula evolved on a 
point system to evaluate and expedite the settlement of 
cases. His formula is based on the assignment of certain 
points for (a) liability, (b) nature of injury, (c) age of 
plaintiff, (d) type of plaintiff, (e) type of defendant, and 
(f) out-of-pocket expenses. The variables in the case de- 
termine the points allotted. 

The brochure method of preparing, settling, trying or 
appealing a case is considered a proper technique. This 
method is based on a thorough preparation of all the facts 
and medical aspects of the case, and arranged in a suitable 
brochure form.“ Coupled with a study of the history of 
verdicts in similar cases, this is, in my opinion, by far the 
best method. 

No positive or sure-fire formula has yet been devised. 
I think, that can put a fixed price tag on devastating burns, 
torn muscles, a scarred face, broken bones, a real traumatic 
neurosis, brain injury, pain and suffering, and the many 
other calamities of life that a wrong-doer may inflict on 
the innocent.” But as money damages remain the only 
remedy, it is fundamental, therefore, that there be 
thorough research, study and preparation of the applicable 
law and of all the facts and medical aspects arising in 
and out of the case, however arduous, exacting and time-con- 
suming, before reaching an evaluation of a case. 

A most recent Federal 7th Circuit Court of Appeals 
decision by Justice Duffy, in Hosie v. Chicago & North 
Western Railway, Opinion No. 12953, affirmed October 14, 
1960, upheld a plan to speed disposition of personal injury 
cases in the Federal District Courts for the Northern Dis- 
trict of Illinois. The case arose on the question of the 
separation of the issue of liability from the issue of dam- 
ages; and the Court ruled that the essential character of 
a trial by jury was preserved, and that new devices may be 
used to adapt the ancient institution of the jury trial to 
our present needs in order to make it an efficient instru- 
ment in the administration of justice. Indeed, such changes 
are essential to the preservation of the right to trial by 
jury. 

Civil Rule 21 of the General Rules of U. S. District 
Court, Northern District of Illinois, was amended in a 
general order of the Courts, and provided, inter alia: “In 
the event liability is sustained, the trial on the remaining 
issues shall proceed before the same jury, unléss otherwise 
stipulated by the parties.” 

Retention of all of the old forms of procedure is not 
required. But there is no need to abandon our revered 
and time-honored jury trial, although a continuing search 
to improve the methods and means to expedite the disposi- 
tion of cases, by settlement or shorter trials, is necessary 
to meet the changing order of society. Coupled with a 
higher moral and realistic philosophy in the evaluation and 
settlement of cases, within the framework of our estab- 
lished and ever-growing concept of justice, much may be 
accomplished in increasing the settlement ratio of cases 
and substantially decreasing Court congestion. 
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DECALOGUE SOCIETY ARRANGING 
TRIP TO ISRAEL 


The large and favorable response to a question- 
naire sent by our Society to our membership regard- 
ing a proposed thirty day visit to Israel and Europe 
beginning on or about July 16th, 1961 resulted in 
the appointment by president L. Louis Karton of 
several committees to formulate plans bearing on the 
forthcoming journey to the Jewish commonwealth. 
A subcommittee is already at work arranging a pro- 
gram of activities in Israel. In addition to many 
sight-seeing trips the plans include a joint luncheon, 
dinner meetings, conferences with leaders of the 
Israel Bar Association, and with the faculty of the 
Hebrew University Law School. To further an inter- 
change of ideas and information arrangements have 
been made with the Israeli Bar members for several 
lectures to our visitors. Our members, in turn, have 
agreed to enlighten Israeli lawyers on aspects of 
United States laws. A visit to several Israel courts in 
session is also on the agenda. 

It is earnestly recommended that, members anxious 
to make this memorable trip keep in contact with the 
offices of our Society, 180 W. Washington Street to 
obtain data and further details pertaining to the jour- 
ney. Past president Meyer Weinberg is chairman of 
The Decalogue Israel Convention committee. Meyer 
C. Balin and Jack E. Dwork are co-chairmen. 
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Judge Norman N. Eiger Holds 
Obscenity Law Valid 


The following opinion by member Judge Norman 
N. Eiger recites in detail the grounds on which he 
upheld the constitutionality of the law aimed against 
publication of obscene literature. The case before the 
Court is entitled: “The City of Chicago vs. News- 
stand Library, Inc.,” an Illinois corporation. It 
involves the publishing by the defendants of three 
allegedly obscene books. It is expected that the case 
ultimately will be determined by the United States 
Supreme Court. 


I am upholding the constitutionality of Section 
192-9 of the Municipal Code of Chicago, which reads 
as follows: 

It shall be unlawful for any person knowingly to ex- 
hibit, sell, print, offer to sell, give away, circulate, 
publish, distribute or attempt to distribute any ob- 
scene book, magazine, pamphlet, paper, writing, card, 
advertisement, circular, print, picture, photograph, 
motion picture film, play, image, instrument, statue, 
drawing, or other article which is obscene. Any person 
violating any provision of this section shall be fined 
not less than $20.00 nor more than $200.00 for each 
offense. 

Obscene for the purpose of this section is defined as 

follows: Whether to the average person, applying con- 

temporary community standards, the dominant theme 
of the material taken as a whole appeals to prurient 

interests. (C. J. p. 2342 April 14, 1960) 

It is the burden of defendants’ position that the 
Ordinance in question is in violation of the free 
speech, Press and due process clauses of the United 
States and Illinois Constitutions. 


I base my conclusions as to the constitutionality of 
the aforementioned Ordinance upon the determina- 
tions made by the United States Supreme Court in 
the historic cases, Roth vs. United States: 354 U.S. 
476 (1957); and Smith vs. Calif. 46 Ed. 2nd 505- 
1959). 

In Roth the Supreme Court for the first time de- 
clared that obscenity is not within the area of 
constitutionally protected free speech and Press; 
that obscenity is no more entitled to constitutional 
protection than are libellous utterances which are 
certainly outside the bounds protected by the free- 
dom of speech and Press. Although the Supreme 
Court in Roth recognizes its responsibility to pro- 
tect the dissemination of all ideas, regardless of 
whether these ideas be controversial or unorthodox, 
or even hateful to the existing climate in the com- 
munity; nevertheless, the court held that it has been 
implicit from our earliest history, that obscenity was 
outside the protection of the Constitution intended 
for Free Speech and Press. 

The defendant argues that the City Ordinance is 
“so vague and indefinite that it fails to give adequate 


warning to those subject to its prohibitions as well 
as to provide proper standards for adjudication.” 

For all practical purposes the language in the City 
Ordinance has the same ultimate objective and pur- 
pose contained in the Statutes involved in the Roth 
case, except that the City Ordinance goes further 
than the Statute referred to in that the Ordinance 
includes the definition of obscenity taken in whole 
from the Roth decision. 

In Roth it was argued as is argued here that the 
Statutes were not precise—that they were vague and 
that they did not mean the same to all people. The 
Court held that obscenity Statutes by their very 
nature are not precise and that this lack of precision 
did not offend the constitutional requirements of due 
process. “The Constitution does not require impos- 
sible standards; all that is required is that the lan- 
guage ‘conveys sufficiently definite warning as to 
the proscribed conduct when measured by common 
understanding and practices.’ ” 

The City Ordinance has taken the definition of 
obscenity in haec verba from Roth and reads as 
follows: 


Whether to the average person, applying contemporary 
community standards, the dominant theme of the ma- 
terial taken as a whole appeals to prurient interest. 


Applying the tests found in Roth to the City 
Ordinance we must conclude that adequate standards 
and boundaries have been set up in the City Ordi- 
nance to enable a Court to pass upon questions of 
obscenity. 

The previous ordinance did not contain words of 
“scienter” and therefore according to the Smith 
case was held to be unconstitutional. The present 
Ordinance under consideration has spelled out 
“scienter” as an element of the offense and there- 
fore meets the requirements of the Smith decision. 
It is for these reasons I hold Section 192-9 of the 
Municipal Code of Chicago to be constitutional. 





LEO PFEFFER ADDRESSES 
DECALOGUE FORUM 
Leo Pfeffer, noted attorney and legal counsel for 
the American Jewish Congress for the past fifteen 
years, was the principal speaker on November 18th, 
at our Forum, at a luncheon at the Covenant Club. 
Mr. Pfeffer spoke on problems arising out of the 
teaching of religion in public schools of our country. 
Mr. Pfeffer is presently in charge of a law suit 
against Dade County School Board of Miami, and 
Miami Beach, Florida. Plaintiffs are Jewish and Uni- 
tarian parents represented by the American Jewish 
Congress, and agnostic parents represented by the 
American Civil Liberties committee. 
Second vice-president Reginald J. Holzer is chair- 
man of The Decalogue Forum committee. 
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Summary of Recent Decisions in Illinois Probate Law 
By NAT M. KAHN 


Member of our Board of Managers Nat M. Kahn is a 
member of the Board of Governors of the Illinois State 
Bar Association from Cook County and a frequent writer 
and lecturer on probate law. 


Supreme Court of Illinois Decisions 


HOBBS v. PINNELL, 17 Ill. 2d 535, 162 N.E. 2d 361 
(Quiet Title) A decree against several defendants in- 
cluding one who was dead at the time the action was 
brought was reversed. There was no showing that the 
deceased defendant had conveyed his interest in the prop- 
erty to the other defendants. The death of the deceased 
defendant was established by the uncontroverted affidavit 
of the attorney for one of the live defendants. 

The assignees, legal representative or heirs of the de- 
cedent, were indispensable parties and they were not joined 
in the suit. The objection of the omitted parties may be 
made by a party at the hearing or on appeal, and the 
court will, upon its own motion, take notice of the omission 
and require the omitted party to be made a party to the 
litigation even though no objection is made by any party 
litigant. 


DIAL vy. DIAL, 17 Ill. 2d 537, 162 N.E. 2d 404 (Con- 
structive Trust Action) A husband and wife each had 
children by prior marriages. They made a joint will pur- 
suant to a pact and placed all of their property in joint 
tenancy. The joint will authorized the surviving widow 
to use all the funds and property for her necessary com- 
fortable living in accordance with her station in life, and 
upon her death the residue then remaining would descend 
to their children in designated shares. 

While the widow was alive, two of the deceased hus- 
band’s children sought to impress a constructive trust upon 
the residue. Their complaint did not charge that the widow 
had committed or threatened to commit waste, or that she 
had disposed of assets for less than full consideration. 
There were no allegations of fraud or of an abuse of a 
confidential relationship. The Supreme Court affirmed the 
trial court’s sustaining of the defendant’s motion to dismiss 
the plaintiffs’ complaint. 


WHITEMORE v. STARKS, 17 Ill. 2d 202, 161 N.E. 2d 
254 (Will Construction) This case is a good example of 
the lengths courts will go to construe a will to prevent an 
intestacy even though the will was written in an inartful 
and ungrammatical fashion and expressed in an inept 
manner. 

It could be discerned from the will that all of the tes- 
tator’s property was devised and bequeathed in the will. It 
was clear from the terms of the will and the circumstances 
of the testator’s family when she made the will that she 
intended to devise and bequeath different portions of her 
property to three distinct classes of her surviving relatives. 
These classes were: (1) her only surviving brother, a 
bachelor; (2) her nieces and nephews, being the children 
of her brother who predeceased her; and (3) the grand- 
children of her said brother, who were alive at the time 
of her death. 

The testator’s intention to dispose of her property could 
be ascertained without the court declaring a partial in- 
testacy. The Supreme Court upheld the trial court’s decree 
that no part of the testator’s estate was intestate property. 
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HOGE v. HOGE, 17 Ill. 2d 209, 161 N.E. 2d 117 (Will 
Construction) The testator’s will gave all her property to 
her “husband, Charles A. Hoge, and at his death to our 
son, David F. Hoge and following him our grandson, 
Donald C. Hoge.” 


By giving ordinary meaning to the words in the will 
both the trial court and the Supreme Court held that the 
testator clearly intended that her husband and son were 
to have successive life estates with the remainder to the 
testator’s grandson. 


The opinion stressed the cardinal principles that the 
whole will and all its parts must be considered in order 
to ascertain the testator’s intention, and that a devise of a 
fee in one part of a will can be cut down to a life estate 
by a subsequent clause in the will. The words “at his 
death” or words of similar import are sufficient to limit 
a previous devise of a fee to a life estate. 


This result was consistent with the clear and ordinary 
meaning of the words used by the testator in her will. 


ERWIN v. KRUSE, 17 Ill. 2d 364, 161 N.E. 2d 249 (Will 
Construction and Partition) A home made will and codicil 
were expressed in language that was ungrammatical, in- 
artful and informal. They were described as “My Will” 
and “Codicil to my Will.” The names of the beneficiaries 
and the property given to each could be ascertained from 
the words in the instruments. Although they did not contain 
the customary words “devise” or “bequeath,” they did con- 
tain the words “to” or “to go to” coupled with the name 
of the beneficiary and the property given. 


Words having obviously been used to express the in- 
tention of “go to” will be, and have often been awarded 
the meaning that named persons are the devisees of 
specified property. 
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BRANNEN vy. LA SALLE NATIONAL BANK, 18 Iil. 
2d 116, 163 N.E. 2d 476 (Specific Performance) The 
defendant bank held title to real estate under a land trust 
and was sued for specific performance in its capacities 
only as executor and trustee under the will of the decedent 
who held the entire beneficial interest. 

The defendant bank as executor accepted an offer of the 
plaintiff to purchase the real estate but refused to convey 
the title to the real estate. Although the defendant bank 
was not sued in its capacity as land trustee, it had knowl- 
edge of the offer and acceptance in all three of its capaci- 
ties. Moreover the defendant bank as executor and trustee 
had full power to direct itself as land trustee to execute 
the deed of conveyance. 

The defenses that the defendant held a legal title under 
the land trust created during the lifetime of the beneficiary 
and not through his estate so that it did not have the 
power to sell, and that the bank was not made a party in 
its capacity as land trustee were held to be without merit. 

The trial court’- dismissal of plaintiff's complaint was 
reversed and the Supreme Court directed the trial court 
to enter a decree for specific performance. 


CONTINENTAL ILLINOIS NATIONAL BANK vv. 
ELIEL, 17 Ill. 2d 332, 161 N.E. 2d 107 (Will Construction) 
Where a testator devised the residue of her estate in trust 
for the benefit of her nephew for his lifetime, and if he 
would die without surviving issue, the property would “re- 
vert back to the heirs” of the estate of the father of the tes- 
tator who predeceased her, the word “heirs” was given its 
ordinary and commonly accepted meaning, namely the heirs 
at the time of the death of the testator’s father, particu- 
larly since the testator’s will contained no indication that 
the word “heirs” was to be used otherwise than in its 
common and ordinary sense. When the father died he was 
survived by eight heirs. When the testator, the daughter, 
died and then her nephew, the life tenant, died, only one 
of the father’s heirs was alive and she was given the prop- 
erty in question. 

CONTINENTAL NATIONAL BANK vy. CLANCY, 18 
Ill. 2d 121, 163 N.E. 2d 523 (Construction of Inter Vivos 
Trust) In 1928 an adopted child was not regarded as the 
issue, heir or grandchild of the parent of the adoptive 
parent. 

In 1928 the term “issue” was synonymous with “descend- 
ants” and meant those descending or issuing out of the 
stock or blood. It did not include strangers to the blood. 
Nor was an adopted child an heir or grandchild of the 
parent of the adoptive father. 

The instant suit was filed during 1954. An Inter Vivos 
Trust created in 1928 limited gifts over to the issue or 
grandchildren of the settlor. A legally adopted child of 
the settlor’s son who survived both the settlor and his adop- 
tive father was held not to be included in the trust agree- 
ment terms, “issue or grandchildren” of the settlor. 

TILL v. LILL, 18 Ml. 2d 393, 164 N.E. 2d 12 (Action to 
Set Aside Deeds) One year and five months prior to his 
marriage to the plaintiff, the decedent conveyed his home 
in joint tenancy to himself and his minor son by his first 
wife. After his death his widow sought to set aside the 
conveyance on the ground that it was in fraud of her 
marital rights. The record was completely devoid of any 
proof that at the time of the conveyance the decedent en- 
tertained the general intent to marry the plaintiff or any 
other person. On the contrary, the facts showed that at the 
time of conveyance, he did not intend to remarry because 
of an obligation he believed he had to provide for the care 
and education of his motherless son. The Supreme Court 
affirmed the trial court’s decision that the conveyance was 
not in fraud of the plaintiffs marital rights. 


HOLMES v. BIRTMAN ELECTRIC COMPANY, 
18 Ill. 2d 554, 165 N.E. 2d 261 (Declaratory Judg- 
ment Action) Shares of stock were issued in the 
names of a father and daughter as joint tenants. 
Upon the father’s death, another daughter filed an 
action for declaratory judgment that the stock was 
held in trust for the father’s heirs at law. She 
charged that the joint tenancy was created by the 
father when he was either mentally incompetent or 
subject to undue influence. The stock transfer agent 
was served with process, The plaintiff's complaint 
requested the issuance of an injunction to prevent the 
transfer of the stock and a motion for the issuance 
of a preliminary injunction was referred to the Mas- 
ter In Chancery with the hearing on the general ref- 
erence. 

The transfer agent refused to transfer the stock 
to the surviving joint tenant because of the pen- 
dency of the suit and stated that it would transfer 
the stock when the litigation was terminated. Be- 
cause the transfer agent did not file an interpleader 
action or request the court as to what action it should 
take, when the suit was finally decided on its merits 
that the surviving joint tenant was the sole owner 
of the stock, the transfer agent was surcharged with 
damages for the loss occasioned by the depreciation 
in the market value of the stock because of its delay 
in the transfer. The court held that mere allegations in 
a pleading, although verified, did not create a reason- 
able doubt of the joint tenant’s right. (This decision 
calls for corrective legislation) . 

MEYER v. ROBERTS, 19 Ml. 2d 141, 166 N.E. 2d 27 
(Action to Establish Dower) A decree of divorce found 
that a wife had an inchoate right of dower in certain 
property of her husband. The husband died thirty years 
after the decree was entered. The divorced wife did not 
learn of his death until three years thereafter. Notwith- 
standing her lack of knowledge of the decedent’s death, 
she was barred by the ten month period after her husband’s 
death to elect to take dower to the property as required 
by Section 19 of The Probate Act. Although she may have 
been diligent to claim dower after she learned of his death, 
this ten month period is a mandatory one which bars the 
right to elect to take dower, whether the surviving spouse 
or ex-spouse knew or did not know of the husband’s death. 
This result follows from the policy of favoring the stability 
of real estate titles. 

HEIDEMAN v. KELSEY, 19 Ill. 2d 258, 166 N.E. 2d 
596 (Will Contest) This was the fourth jury trial of a 
will contest. Two juries in previous trials rendered ver- 
dicts for the contestant and decrees thereon were reversed 
by the Supreme Court. (Heideman v. Kelsey, 414 Ml. 453; 
7 Ill. 2d 601) Another jury disagreed. The last jury in 
the instant case rendered a verdict for the contestant on 
the ground of lack of testamentary capacity. A decree on 
this last verdict was reversed by the Supreme Court with- 
out remanding the case to the trial court for a new trial. 

During the last trial the proponents of the will who 
defended the will contest strengthened their case by in- 
troducing into evidence letters the testator wrote to his 
lawyer about the time the will was made and prior thereto 
relative to the testator’s proposed will, The proponents in- 
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troduced additional testimony tending to show that the 
testator retained the capacity to understand and manage 
his business affairs at the time the will was signed. 

The Supreme Court held that the testimony and opinions 
of handwriting experts were incompetent because they did 
not take into consideration all of the specimens of the 
testator’s handwriting that were available as standards of 
comparison. The two experts had testified that the will 
was executed closer to April 25, 1950, when the testator was 
concededly incompetent, than January 10, 1950, the date 
of the will. 

The letters that the testator wrote to his lawyer about 
his proposed will and the testimony of the ability of the 
testator to transact business about the time he made his 
will were deemed by the Supreme Court to be conclusive 
factors to establish the validity of the will. 

TURNER v. BLACK, 19 Ill. 2d 296, 166 N.E. 2d 588 
(Suit to Set Aside Inter Vivos Irrevocable Trust Agreement 
and to Void Ante-Nuptial Agreement) An_ irrevocable 
trust agreement followed the provisions of the settlor’s 
previous ante-nuptial agreement with his intended wife and 
the terms of his will that he made after the marriage. 

The beneficiaries named in the trust agreement acquired 
the position of purchasers with fixed interests thereunder 
in accordance with the ante-nuptial agreement and _ will. 
The husband and wife could not later change or revoke 
the ante-nuptial agreement because of the fixed interests 
of third parties, the beneficiaries under the trust agree- 
ment, 

Since the ante-nuptial agreement was not acknowledged, 
it did not bar the homestead interest of the wife in real 
estate owned by her husband at his death that was pur- 
portedly released in the ante-nuptial agreement. 

The original plaintiff, the husband, testified as to conver- 
sations with his attorney, the trustee. Thereafter and dur- 
ing the pendency of the suit, the plaintiff died, and his 
wife was substituted as plaintiff as executor of his estate. 
The attorney was competent to testify to the same conver- 
sations previously testified to by the husband under the 
fifth exception of Section 2 of the Illinois Evidence Act. 
(The Dead Man’s Act.) 


Appellate Court of Illinois Decisions 

MERCHANTS NATIONAL BANK OF AURORA vy. 
WEINOLD, .22 Til. App. 2d 219, 160 N.E. 2d 174 (2nd 
Dist.) (Declaratory Judgment) (Leave to Appeal Denied) 
An inter vivos revocable trust agreement which had no 
provision for its alteration or revocation by the settlor’s 
will could not be revoked by the settlor’s later will, which 
had no reference of any kind to the trust agreement. Even 
if it had, the trust agreement could not be revoked by the 
settlor’s later will, a testamentary instrument operative at 
death. 

A decree which settled all the issues in controversy be- 
tween the parties is a final decree. Since it completely 
adjudicated all matters in controversy between the parties 
and left nothing else to be decided, the finding required 
by Section 50(2) of the Civil Practice Act for appeal 
that there is no just reason for delaying enforcement or 
appeal was unnecessary as no other claims for relief existed. 


PEOPLE EX REL KAGY vy. SEIDEL, 22 I. 
App. 2d 316, 160 N.E. 2d 681 (1st Dist.) (Man- 
damus) (Leave to appeal denied) A petition was 
filed in the Probate Court of Cook County, Illinois, 
to declare a person incompetent and to appoint a 
conservator for her estate. Later a similar petition 
was filed in the County Court of Marion County. 
The Marion County Court entered an order appoint- 


ing a conservator for the estate of the incompetent 
person while the proceedings were still pending in 
the Probate Court of Cook County. Although the 
order of appointment by the County Court of Marion 
County was erroneous because of the pendency of 
the prior proceedings in the Probate Court of Cook 
County, no direct appeal was taken from the order 
appointing the conservator in the later case filed 
in the County Court of Marion County. The Appel- 
late Court sustained an action of mandamus by the 
conservator appointed by the County Court of Mar- 
ion County to expunge various orders entered by 
the Probate Court of Cook County after the conserva- 
tor was appointed by the Marion County Court. 

IN RE: ESTATE OF NITTI, 22 Ml. App. 2d 300, 160 
N.E. 2d 706 (ist Dist.) (Appointment of administrator de 
bonis non for newly discovered assets) (Leave to appeal 
denied) Where the Probate Court is not informed of the 
existence of uninventoried assets although the personal rep- 
resentative has knowledge of them, the court has jurisdic- 
tion to reopen the estate and appoint an administrator de 
bonis non to administer the newly discovered assets. 

The term “newly discovered” assets refers to the lack 
of knowledge of the court and not of the parties. 

The alleged debtor of a decedent has no standing to 
object to the appointment of an administrator or adminis- 
trator de bonis non. 

IN RE: ESTATE OF GEORGE E. CONNORS, 23 Ill. 
App. 2d 240, 161 N.E. 2d 871 (1st Dist.) (Petition to 
Surcharge) The sole residuary legatee not only orally 
authorized the administrator with the will annexed to con- 
tinue the operation of the decedent’s business, but also gave 
her some cash with which to do so. No court order was 
entered to continue the operation of the business as re- 
quired by Section 213(a) of the Probate Act. The busi- 
ness was operated at a loss. The legatee accepted his share 
of the estate as shown by the final account and it was 
approved. The legatee was therefore estopped to surcharge 
the administrator with the will annexed with the operating 
loss, 

SAUNDERS v. SCHULTZ, 22 Ill. App. 2d 402, 
161 N.E. 2d 129 (1st Dist.) (Action for Medical 
and Funeral Expenses) (Leave to Appeal granted 
by Supreme Court) Since a wife under the Illinois 
Family Expense Act is personally and primarily 
liable for medical and funeral expenses of her hus- 
band who died of injuries inflicted by a negligent 
tort feasor, the wife has a cause of action to recover 
these expenses from the negligent tort feasor. This 
action is independent of the separate right of action 
of the legal representative of the deceased husband’s 
estate under the Wrongful Death Act. (Similar hold- 
ing in Staken v. Shanle, 23 Ill. App. 2d 269, 162 
N.E. 2d 604) 

STAKEN v. SHANLE, 23 Ill. App. 2d 269, 162 N.E. 2d 
604 (3rd Dist.) (Action for Reimbursement of Funeral 
Expenses) Under the Illinois Family Expense Act, the sur- 
viving spouse is primarily liable for the funeral expenses 
of his or her deceased spouse. A surviving spouse who pays 
these funeral expenses can recover them from a tort feasor 
who caused the death of the deceased spouse even though 
the deceased spouse’s estate is sufficiently solvent to pay the 
funeral expenses. The surviving spouse can recover the 
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funeral expenses from the negligent tort feasor in addi- 
tion to the recovery by the legal representative against the 
negligent tort feasor under the Wrongful Death Act. 
(Similar holding in Saunders v. Schultz, 22 Ill. App. 2d 
402, 161 N.E. 2d 129) 

IN RE: ESTATE OF BAUMGARTH, 23 Ill. App. 
2d 319, 163 N.E. 2d 201 (1st Dist.) (Recovery 
Citation) (Leave to Appeal Denied) The respond- 
ent, widow of the decedent, was held not bound by 
her husband’s oral statement about a week before 
his death to a disinterested third person and his 
sons (interested parties) that he had $150,000.00 
in a safe in his home. The wife had access to the 
safe and so did the sons. 

A caretaker of the home testified that he saw the 
wife have access to the safe the same year of the 
death of the husband. 

A judgment on the verdict of a jury that the wife 
should turn over $100,000.00 in cash and jewelry 
to the husband’s estate was reversed on the ground 
that the husband’s statements as to the contents of the 
safe were self-serving, not subject to cross examina- 
tion, and not competent or binding on the wife and 
that the husband’s statements would not have been 
competent and admissible in a suit by husband, if 
alive, against his wife. 

IN RE: ESTATE OF COHEN, 23 Ill. App. 2d 411, 163 
N.E. 2d 533 (1st Dist.) (Subrogation Claim Against De- 
cedent’s Estate) (Petition for Leave to Appeal Denied) 
A father during his lifetime borrowed money from a bank 
to pay premiums for several years on a life insurance policy 
that named his daughter as beneficiary. The loan was evi- 
denced by the father’s note and secured by the assignment 
of the policy to the bank together with other collateral. 

Upon the death of the father, the bank collected the 
proceeds of the policy, paid itself the amount of the loan 
and distributed the balance to the daughter, the beneficiary. 

The bank previously refused the daughter’s request to 
resort to the other collateral to satisfy the debt and the 
bank also refused to file a claim on its note against the 
decedent’s estate, although it had the right to do so. 

The daughter then filed a claim against her father’s es- 
tate to be subrogated to the claim of the bank so that she 
would then collect the original amount of the insurance 
policy. Her claim was allowed by the Probate and Circuit 
Courts but the Appellate Court disallowed the claim. 

The basis of the holding of the Appellate Court was that 
the language in the assignment made by the father to the 
bank indicated that it was his intent that the proceeds of 
the insurance policy was the primary fund to pay the loan 
and that it would be inequitable to deplete the estate by 
allowing the claim for subrogation as the insurance policy 
did not enhance the decedent’s estate. 

This is the first decision by an Illinois court of review 
on this question. 

DOWNS v. EXCHANGE NATIONAL BANK OF CHI.- 
CAGO, 24 Tll. App. 2d 24, 163 N.E. 2d 858 (1st Dist.) 
(Action for Personal Injuries and in Alternative for Wrong- 
ful Death) The plaintiff administrator was in doubt as to 
whether the death of his decedent was caused by injuries. 
It was proper for him to plead in the same complaint in 
the alternative one count for damages for pain, anguish 
and loss of earnings and a second count for damages for 
next of kin for pecuniary loss under the Wrongful Death 
Act. 


Each count stood alone and the inconsistent statements 
contained in one count could not be used to contradict 
the statements in the other count. 

The plaintiff is not compelled to make an election to 
proceed on one count, and is entitled to have the evidence 
submitted to the trier of fact to decide where the truth 
lies. However, there can be a recovery only on one count. 
This is provided by Section 43, Paragraph 2 of the Civil 
Practice Act allowing alternative pleading. 


IN RE: ESTATE OF COMISKEY, 24 Ill. App. 2d 199, 
164 N.E. 2d 535 (1st Dist.) (Petition to buy shares of 
Stock and Counter Petition for Distribution of Stock in 
Kind) (Leave to Appeal denied) Distribution in kind of 
shares of stock bequeathed will not be ordered under 
Section 209 of the Probate Act when it is unnecessary to 
sell them to pay claims or expenses of administration. 

Where no inequality will result in the event of a dis- 
tribution in kind, a beneficiary has the election to receive 
the very assets willed to her. 

The family settlement doctrine will not be invoked to 
compel one legatee to sell her bequest of shares of stock 
to her brother, another legatee, where the sister has indi- 
cated her intention to sell her bequeathed stock to third 
persons. 

The brother did not allege in his petition to compel 
the sale to him that he had a binding option or other 
right to buy the stock and he was not entitled to any 
relief. 


IN RE: ESTATE OF BRIICK, 24 Ill. App. 2d 77, 164 
N.E. 2d 82 (2nd Dist.) (Probate of a Will) (Leave to 
Appeal Denied) A joint mutual and reciprocal will was 
executed by a husband and wife. The instrument did not 
contain any reference to any agreement nor did it state 
that it was irrevocable. The beneficiaries under the joint 
will of the surviving testator were the children of the tes- 
tators. The husband died first. After his death, his wife 
executed another will. Upon her death the Circuit and 
Appellate Courts denied admission to probate of the joint 
will. The later separate will of the wife was ordered ad- 
mitted to probate on the ground that the evidence showed 
that there was no actual agreement between the husband 
and wife that the joint will would be irrevocable. This 
decision may not be regarded as a precedent because the 
testators’ property was held in joint tenancy and the hold- 
ing may be moot. 

BROODEEN v. GUSTUS, 24 Ill. App. 2d 334, 164 N.E. 
2d 288 (2nd Dist.) (Petition to Vacate Allowance of Claim 
Against Decedent’s Estate) Probate or County Courts have 
equitable power to vacate the allowance of a claim against 
a decedent’s estate more than thirty days after it is allowed 
on grounds of fraud, accident or mistake. 

Where the administrator consents to the allowance of a 
claim based on a demand note of a decedent that on its 
face appears to be outlawed, the mistake of the adminis- 
trator in not interposing the defense of the statute of limi- 
tations to the claim is sufficient basis for setting aside the 
allowance of the claim on motion of an heir even though 
the motion to vacate the allowance of the claim was filed 
more than thirty days after its allowance. 


TROSSMAN v. TROSSMAN, 24 Ill. App. 2d 521, 
165 N.E. 2d 368 (lst Dist.) (Declaratory Judg- 
ment to Declare Ante-nuptial Agreement Valid) 
Declaratory judgment is the proper remedy by a 
husband to declare valid his ante-nuptial agreement 
with his wife during the lifetime of both when the 
wife asserted that the agreement was invalid and 
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that she would seek dower and an intestate share in 
her husband’s estate in the event of his prior death. 
The wife’s contention that the action is premature 
and that the husband has not yet been injured was 
held to be without merit. Illinois decisions on de- 
claratory judgments are in accordance with the 
weight of authority that give the Illinois Declaratory 
Judgment Act a liberal construction. 


GARDNER vy. NORTHERN TRUST CO., 25 Ill. App. 
2d 130, 166 N.E. 2d 102 (1st Dist.) (Constructive Trust 
Action) The Appellate Court affirmed the Circuit Court 
decree sustaining the defendant’s motion to strike plaintiff's 
complaint and dismiss his suit. The plaintiff, an heir of 
the decedent, filed.a suit to establish a constructive trust 25 
years after he became of age and a year after the death of 
his stepmother, the purchaser of the assets of the decedent 
at a Probate Court judicial sale. The decedent’s adoptive 
father died intestate on May 21, 1919. His widow, the 
stepmother of the plaintiff, as administrator of her hus- 
band’s estate, continued to operate decedent’s business of 
manufacturing, selling and distributing punch boards. The 
assets of the business were valued by three court appointed 
appraisers at $22,428.39. On March 5, 1920, when the ad- 
ministrator filed her final account, she listed net profits 
for operating the business for eight months at the sum of 
$43,663.47. She filed her final account and was succeeded 
by an administrator de bonis non. On March 8, 1920, the 
latter, pursuant to court order, sold the assets of the busi- 
ness at its appraised value, $22,428.39, to her. A Guardian 
ad Litem was appointed by the Probate Court to look after 
the interests of the plaintiff, who was then a minor. 

In spite of the inference of impropriety arising from the 
sale of these assets at an apparently low figure to the former 
administrator, the delay of the plaintiff in waiting 25 years 
after the sale before he took action to enforce his rights, 
coupled with the intervening death of his stepmother, the 
purchaser of the assets, who died about one year before he 
filed the suit, were insurmountable obstacles that barred 
the plaintiff from any relief. The mere existence of a parent 
and child relationship, or any other family relation, does 
not as a matter of law create a confidential and fiduciary 
relationship. It is significant that there was no allegation in 
the plaintiff's complaint that there were any fraudulent rep- 
resentations as to the figures presented to the Probate Court 
concerning the earnings of thé business and the value of the 
assets. 


AAGESON v. MUNSON, 25 Ill. App. 2d 336, 166 N.E. 
2d 637 (2d Dist.) (Renunciation of Will) The widow of a 
testator was adjudged incompetent about a month after 
his death. Before the testator’s will was admitted to pro- 
bate, the incompetent widow died. The Appellate Court 
held that the right of the widow to renounce her husband’s 
will did not terminate upon her death and that the admin- 
istrator of her estate acquired her right of renunciation. 
This is a case of first impression in Illinois and the holding 
appears to be contrary to the weight of authority. 


BOGHOSIAN vy. MID-CITY NATIONAL BANK OF 
CHICAGO, 25 Ill. App. 2d 455, 167 N.E. 2d 442 (1st Dist.) 
(Action to Establish Gifts of Bank Accounts) (Petition 
for Leave to Appeal pending) The State’s Attorney, al- 
though the only constitutional officer to represent the county 
where its interest is involved, is not a necessary party in 
an action to establish gifts of bank accounts made by a 
decedent prior to his death where the public administrator 
who administered the decedent’s estate is a party to the 
suit and defends it even though the decedent left unknown 


heirs and the decedent’s personalty would escheat to the 
county. 

The present Illinois Statute on escheat makes the county 
of the decedent’s residence, or if he was not a resident of 
Illinois the county in which his property is located, the 
recipient of any property by escheat. 

The administrator or executor of the estate of a decedent 
takes title to his personalty and can maintain actions for 
its recovery and acts as a quasi trustee for the use of the 
creditors, distributees and legatees. 

The rights of the county were properly represented by 
the administrator. 

Because of the foregoing reasons, the petition of the 
county, by its State’s Attorney, to vacate the summary judg- 
ment establishing the gifts filed 60 days after the entry 
of the judgment was denied. 


DUDLEY v. UPTOWN NATIONAL BANK OF MOLINE, 
25 Ill. App. 2d 514, 167 N.E. 2d 257 (2nd Dist.) (Recovery 
Citation) (Petition for Leave to Appeal Pending) To sus- 
tain a claim of an inter vivos gift the proof must be clear, 
satisfactory, unequivocal and convincing with no uncer- 
tainty either as to the intent or delivery. 

A bank certificate of deposit was issued in the name 
of the purchaser, payable on death to her minor grand- 
niece. The purchaser retained possession of the certificate 
until her departure to a hospital and at that time she de- 
livered various documents including the certificate unen- 
dorsed to the mother of the grandniece “to care for.” The 
mother at the time did not know that the certificate of 
deposit was included in the documents and the evidence was 
uncertain whether the purchaser knew that the certificate 
was included in the documents. The certificate was re- 
turned to the purchaser and cashed by her during her life- 
time, but the evidence as to the reasons for the return of 
the certificate were conflicting. 

The Appellate Court reversed the Circuit Court judg- 
ment and held that the important element of clear intent 
of the purchaser to make a gift of the certificate to her 
grandniece was lacking. 

The Appellate Court rejected the theory that the form 
of the certificate made it a third party beneficiary contract 
because the rights of the beneficiary would accrue only 
at the death of the purchaser if she had not previously 
disposed of it during her lifetime. 


Federal Court Decisions (Illinois) 


MOLNER v. U.S., 175 Fed. Supp. 271 (US. 
Dist. Court, Northern Dist. of II]. Eastern Div.) 
Surviving spouse’s award is a vested interest under 
the Probate Act and qualifies for the marital deduc- 
tion in computing the Federal Estate Tax. 


DE KORMPIN v. FIRST NATIONAL BANK OF CHI.- 
CAGO, 275 Fed. 2d 755 (U.S. Court of Appeals 7th Cir.) 
The spendthrift clause involved in the testamentary trust 
under the will of Otto Young applied only to income and 
not corpus. 

Assignees under various assignments by a remainderman 
made in New York were deemed to be lenders and not 
purchasers and the transactions were subject to the New 
York usury laws. 

The assignments were held to be void and unenforceable 
but the entry of the decrees making these findings were 
conditioned upon the assignor paying to the assignees the 
amount he received plus interest and the cost of making 
the loans including insurance premiums and interest there- 
on. 
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LAWYER’S COUNSELING COMMITTEE 
OFFERS EXPERT HELP 


Our Society has recently organized a Lawyer’s 
counseling service, the purpose of which is to help 
and advise members seeking authoritative answers in 
their practice in problems requiring special knowl- 
edge, skill, and experience. 

The chairman of the Counseling service will, upon 
application and request of a Decalogue member pro- 
vide, from a registered list in his keeping, the name 
of a lawyer-member who, in the opinion of the com- 
mittee, is especially qualified to render the best serv- 
ice in a particular field. Further discussions, whether 
related to the problem itself, fees, or reference be- 
tween the members requesting the information and 
the party he will ultimately call upon will be a matter 
to be resolved by them. The committee will appre- 
ciate hearing from volunteers anxious to serve and 
advise as above stated. Please write to or telephone 
Mr. David Davidson, chairman of the Lawyers Coun- 
seling committee, 38 So. Dearborn Street, phone 


STate 2-7553. 


WOMEN’S AUXILIARY 
SPONSORS THEATRE PARTY 


The Women’s Auxiliary of The Decalogue Society 
sponsored and arranged a most successful theatre 
party on November 30th at the Happy Medium The- 
atre, 901 Rush Street. Net proceeds from the affair 
in the sum of six hundred and thirty dollars will be 
used to purchase law books for the Law School of 
the Hebrew University. 

Ira L. Shapiro is president of the Auxiliary. Mrs. 
Meyer C. Balin was in charge of ticket sales. The 
Auxiliary is grateful to all members of our Society 
for contributing to the success of this event and, es- 
pecially, to past president Jack E. Dwork who sold a 
large number of tickets. 





NEW LEADER 
Member Meyer H. Weinstein was elected president 
of Mikdosh El Hagro Temple, Mulford Avenue and 
Dodge Street, in Evanston, Illinois. Weinstein is also 
general counsel for the Synagogue. 
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The Traveling Man and Traveling Expenses 


By ALBERT H. GELLER 


Member Albert H. Geller is assistant professor of account- 
ing at Roosevelt University and, formerly, a member of the 
law review staff of the Chicago Kent College of Law. He 
was admitted to the Illinois Bar in 1953 and was employed 
thereafter for some years by the Internal Revenue Service. 
Mr. Geller is also a Certified Public Accountant. 

Stories of the traveling man and the farmer’s daughter 
were great favorites of conversation for many years among 
traveling salesmen and others. Today, however, a topic of 
greater interest among traveling men are the stories re- 
garding traveling expenses and the auditors of the Internal 
Revenue Service. These stories emphasize the fact that 
in order for a traveling man to obtain the allowance in 
toto of traveling expenses, he must maintain sufficient 
records to indicate the amounts spent for meals, lodging, 
auto, and other expenses incurred in travel during the 
year. The Internal Revenue Service has stated in regula- 
tions: (regulation 1.162-17 d (2)' 

The Internal Revenue Code contemplates that tax- 

payers keep such records as will be sufficient to enable 

the Commissioner to correctly determine income tax 
liability. Accordingly, it is to the advantage of tax- 
payers who may be called upon to substantiate expense 
account information to maintain as adequate and de- 
tailed records of travel, transportation, entertainment, 
and similar business expenses as practical since the 
burden of proof is upon the taxpayer to show that 
such expenses were not only paid or incurred but also 
that they constitute ordinary and necessary business 
expenses. One method for substantiating expenses in- 
curred by an employee in connection with his em- 
ployment is through the preparation of a daily diary 
or record of expenditures, maintained in sufficient 
detail to enable him to readily identify the amount 
and nature of any expenditure, and the preservation of 
supporting documents, especially in connection with 

large or exceptional expenditures... . 

The author has been involved in many examinations of 
such expenses on behalf of traveling men, and in many 
instances was prepared to argte certain legal points (which 
will be noted later in this article), but such argument 
was made unnecessary, since the client did not have suffi- 
cient records to justify allowance of the deduction; hence 
a compromise was reached upon the amount of such ex- 
pense to be allowed due to lack of concrete data for full 
allowance. Such compromises are based upon “reasonable 
approximations” of such expenses, as per later language 
in the regulations. (reg. 1.162-17d (2) and (3))* Such “rea- 
sonable approximations” are usually substantially less than 
the amount claimed by the taxpayer. In addition to proof of 
the amounts “paid or incurred” the cited regulation also 
specifies that these expenses must be “ordinary and neces- 
sary business expenses.” Regulation 1.162-17-(a) ‘states: 

. ... The term “ordinary and necessary business ex- 

penses” means only those expenses which are ordinary 

and necessary in the conduct of taxpayer’s business 
and are directly attributable to such business. The term 
does not include personal, living, or family expenses, 
In practice, this regulation is stretched by the Internal 
Revenue Service examiners to mean that the employer must 
expect such expenses to be incurred by the employee, other- 
wise they will attempt to disallow such expenses. The courts 
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examine the circumstances in each case carefully, allow- 
ing some, while disallowing others. Since most traveling 
men can obtain letters from their employers stating that 
the expenses claimed were expenses which the employer 
did expect the traveling man to incur (although these 
expenses may not have been specifically reimbursed by the 
employer), this area of the law will not be further com- 
mented upon in this article. 

The Internal Revenue Code provides as follows: (Sec. 
162a of the 1954 Internal Revenue Code)* 

(1) There shall be allowed as a deduction all the neces- 

sary expenses paid or incurred during the taxable 

year in carrying on any trade or business, includ- 

_ oe 

(2) traveling expenses (including the entire amount 

expended for meals and lodging) while away from 

home in the pursuit of a trade or business .... 

One problem area is related to the construction to be 
placed upon the phrase “while away from home.” In the 
Flowers case (326 US 465)* the Supreme Court held that 
an attorney may not deduct living expenses at his “tax 
home.” Tax home is construed by the Internal Revenue 
Service to be the metropolitan area in which the taxpayer's 
principal place of business or employment is located. The 
principal place of business or employment is determined 
on the basis of the particular facts in each case, the more 
important factors considered are the total time ordinarily 
spent in performing duties in each area, the degree of 
business activity in each area, and the relative significance 
of the financial return from each area. The personal living 
expenses at the tax home are considered as nondeductible 


personal expenses. 


. 
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Examiners for the Internal Revenue Service have held 
in several cases that if a traveling man is away from home 
for 330 days in a year, his tax home follows him, and he 
is not entitled to any deduction for traveling expenses. The 
case of Wilson John Fisher (23 Tax Court 218)* is usually 
cited by the Internal Revenue Service to support the dis- 
allowance of these traveling expenses. In this case the tax- 
payer was a professional musician who performed as a piano 
soloist in various hotel dining rooms and cocktail lounges. 
As a result of his employment, taxpayer, his wife, and 
children moved from place to place, living at new loca- 
tions whenever he changed locations of his employment. 
In Tax Court proceedings taxpayer contended his “home” 
was in Milwaukee, Wisconsin, with his mother-in-law. The 
Internal Revenue Service noted that on those occasions 
when he worked in Milwaukee, taxpayer arranged for liv- 
ing accommodations in various Milwaukee hotels and did 
not live with his mother-in-law. The Tax Court held that 
actually taxpayer .... 

and his family lived, and had their home or place of 

abode, wherever taxpayer happened to be working, and 

it is significant, that when taxpayer did return to 

Milwaukee in the pursuit of his trade or business as 

a professional musician, he and his family did not live 

or reside with his mother-in-law, but established their 

residence elsewhere in the city. On the facts shown, 

the court held that taxpayer, while away from Mil- 

waukee in the course of his employment during the 

taxable years, was not away from home in the pursuit 
of his trade or business within the meaning of the law.° 

The Court distinguished this case from that of Charles 
G. Gustafson (3 Tax Court 998)." In Gustafson, an indi- 
vidual taxpayer with home and headquarters in Iowa, who 
for 52 weeks per year traveled in pursuit of his business 
was found to be entitled to deduct traveling expenses since 
he actually had a home, established and maintained for him. 

Gustafson was the first in a line of cases holding that 
taxpayers who actually have a home are entitled to deduct 
traveling expenses, while taxpayers who actually have no 
home, are not entitled to the deduction for traveling ex- 
penses since they are not away from a home. The Tax 
Court clearly held in this way in Harold L. Johnson® (17 
Tax Court 1261)* where it said: 

This case is to be distinguished from the case of Moses 

Mitnick (13TC1), in which we said, ‘Hence, the evi- 

dence is not sufficient to justify any of taxpayer's ex- 

penditures as travel expenses while away from home 
in pursuit of a trade or business; his home being, so 
far as the record shows; wherever a particular show 
he managed happened to be. The travel expenses, 
therefore, were personal expenses and not deductible.’ 

Those cases are not controlling here, however, for the 

evidence established that taxpayer had a home. See 

Charles G. Gustafson, 3TC998. 

In this area such cases must be taken to higher levels, 
for at best, only a compromise can be achieved at the lower 
levels of the Internal Revenue Service. 

One large group of traveling men who are having prob- 
lems with the Internal Revenue Service examiners are 
construction workers. 

A Special Ruling was issued by the Commissioner of 
Internal Revenue on May 4, 1956 which stated: 

Nonitinerant construction workers, whose employment 

necessarily involves work on a series of jobs, may 

deduct traveling and transportation expenses, includ- 
ing meals and lodging, while temporarily employed 
away from their ‘tax home’ / The ‘tax home’ of such 
worker is the city or general area in which he usu- 
ally works. However, if his employment is temporary 


and widely scattered, his business headquarters may 

be considered as his tax home. 

The Internal Revenue Service has interpreted the above 
to mean that the taxpayer must: 

Follow a trade. 

Be not regularly employed for an indefinite period. 

Is not an itinerant worker. 

Is a member of a local union. 

Maintains a home in the local city. 

Procures employment through said local union. 

Intends to return to his home in the local city. 

Accepts employment elsewhere for less than one year. 

Has a reason for accepting work elsewhere. 

The Supreme Court in a recent decision passed upon the 
deduction of traveling expenses by such construction work- 
ers in the Peurifoy case.’ (Peurifoy v. Commissioner, 3 
Law Ed (2d) 30)° in which the Court said: 

Generally, a taxpayer is entitled to deduct unreim- 

bursed travel expenses only when they are required 

by the ‘exigencies of business.’ . . . To this rule, how- 
ever, the Tax Court has engrafted an exception which 
allows a deduction for expenditures of the type made 
in this case when the taxpayers’ employment is ‘tem- 
porary’ as contrasted with ‘indefinite’ or ‘indetermi- 
nate.’ The respondent (the Commissioner of Internal 

Revenue) does not in the present case challenge the 

validity of this exception to the general rule. 

The majority then decided that in the particular case 
the facts indicated that the employment of taxpayers was 
not temporary, hence the expense could not be deducted. 

The minority opinion, however, was in disagreement. It 
held: 

As Commissioner vs. Flowers indicated, the prereq- 
aisites to a deduction for travel expenses are three- 
fold: The expenses must be reasonable and necessary, 
they must be incurred while ‘away from home,’ and 
there must be a ‘direct connection between the ex- 
penditure and the carrying on of the trade or business 
of the taxpayer or his employer’ .... 
. . . The meaning of ‘home’ was expressly left unde- 
cided in Flowers, but is squarely presented in the 
instant case. I disagree with the Commissioner’s con- 
tention that ‘home’ is synonymous with the situs of 
the employer’s business. Such a construction means 
that the taxpayer who is forced to travel from place 
to place to pursue his trade must carry his home on 
his back regardless of the fact that he maintains his 
family at an abode which meets all accepted definitions 
of ‘home.’ I do not believe that Congress intended 
such a harsh result when it provided a deduction for 
traveling expenses. These construction workers do not 
have a permanent locus of employment as does the 
merchant or factory worker. They are required to travel 
from job to job in order to practice their trade. It 
would be an intolerable burden for them to uproot their 
families whenever they change jobs, if those jobs hap- 
pen to take them to a different locality. When they 
do not undertake this burden, they are ‘living away 
from home’ for the duration of the jobs. 

In a footnote the minority continued: 

The definition of ‘home’ will not permit any taxpayer 

who lives apart from his family to deduct his main- 

tenance expenses, no matter what the nature of his 
trade or his employer’s business. If the expenses are 
necessary and appropriate to neither the employer’s busi- 
ness or the employee’s trade they are personal expen- 
ses under the law. And of course the facts may show 
that a taxpayer has in fact abandoned his original 
‘home’ as his principal place of residence.” 
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Various law review writers have commented upon this 
decision to the effect that the majority decision should 
have been as specific as the minority opinion, so that the 
entire area of traveling expenses would have been firmly 
charted. As the situation now stands, the Internal Revenue 
Service continues to disallow traveling expenses, while 
attorneys for taxpayers continue to carry such cases to the 
reviewing authorities (the Appellate Staff and the Tax 
Court) to obtain the allowance of such travel expenses. 

In concluding, it should be noted that the regulations” 
(Reg. 1.162-17C) provide for the following information 
to be included in the return filed by the taxpayer who is 
not required to account to his employer for travel expenses: 


If the employee is not required to account to his em- 
ployer for his ordinary and necessary business expenses, 
e.g., travel, transportation, entertainment, and similar 
items, or, though required, fails to account for such ex- 
penses, he must submit, as a part of his tax return a 
statement showing the following information: 


(1) The total of all amounts received as advances or 
reimbursements from his employer in connection 
with the ordinary and necessary business expenses 
of the employee, including amounts charged di- 
rectly or indirectly to the employer through credit 
cards or otherwise; and 


(2) The nature of his occupation, the number of days 
away from home on business, and the total amount 
of ordinary and necessary business expenses paid or 
incurred by him (including those charged directly 
or indirectly to the employer through credit cards 
or otherwise) broken down into such broad cate- 
gories as transportation, meals, and lodging while 
away from home overnight, entertainment expenses, 
and other business expenses. 


The Internal Revenue Service provides Form 2106 “State- 
ment of Employee Business Expenses” to be completed with 
information relative to employee traveling expenses, and 
attached to taxpayers tax return. 


FOOTNOTES 


- Internal Revenue Service Regulations 1.162-17 d (2). 
Internal Revenue Service Regulations 1.162-17 d (2) and 


8). 

{. 162a of the ee Internal Revenue Code. 
Flowers v. Commissioner, a Sa 465. 
Wilson John Fisher, 23 TC 2 

Wilson John Fisher, 28 TC as 


Charles G. Gustafson, 8 TC 998. 

Harold L. Johnson, 17 TC 1261. 

Peurifoy vs. Commissioner, 8 Law Ed (2d) 80, 358 U.S. 
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YOUNG MEMBERS ACTIVE 
By ESTELLE LINN 


The Younger Members committee of The Deca- 
logue Society of Lawyers has been established under 
the chairmanship of Earle A. Malkin, and Estelle 
Linn, vice-chairman. The large turn-out for the 
October 17 cocktail party at the LaSalle Hotel has 
encouraged the committee to undertake elaborate 
plans for the coming year’s activities. 

The Decalogue Society offers many services to 
its members. It seems, however, that, as yet, the 
younger members have not been participating, be- 
cause, perhaps, the Society’s activities have not been 
sufficiently directed to their particular needs. Our 


purpose is to make the dues the younger member 
pays a worthwhile investment; to help him when 
help is most important—when he enters the legal 
profession and discovers that passing the bar ex- 
amination is not as hard as earning a modest in- 
come or, in fact, any income from the practice of 
law. 

We have tentatively identified “younger members” 
as those who are under thirty-five or, if over thirty- 
five, have been in practice less than five years. How- 
ever, everyone else interested in our activities is 
welcome to join us. Our mailing list is open to ad- 
ditions and corrections; if your name has been in- 
advertently omitted from same and you would like 
to be included, please let us know. 

It is a pleasure to note, also, that Judge Joseph 
Burke of the Appellate Court of Illinois spoke on 
the evening of November 14 at the Hamilton Hotel 
before a most appreciative audience of younger 
members on “Appellate Practice—Not Really a “Bug- 
a-boo’ for the Young Lawyer.” 

The Committee originally planned to have monthly 
meetings of the “Younger Members,” but due to 
the holiday activities in December and the Annual 
Award Dinner in February, the meetings are sched- 
uled for January, March, April and May. 

At our January 17, 1961 meeting four “success- 
ful” young attorneys in various fields of law will 
conduct a panel discussion on how they went about 
establishing their practice. We are sure everyone 
will want to take notes on how they took advantage 
of situations as they presented themselves. There will 
also be a meeting on estate planning. Some thought 
has been given to having a meeting or two directed 
to the mechanics of running an office—interviewing 
a client, keeping files, charging fees, keeping office 
records, and setting up a bookkeeping system. 

Plans are also being formulated for a service 
aimed at bringing the experienced and new lawyers 
together, whereby established attorneys having time 
consuming routine matters can refer them to young- 
er members who have more time available and are 
anxious to gain experience, and also where the new 
lawyer confronted with problems in his practice, 
can contact the older practitioner for advice on how 
to proceed. 

Our meetings are not all business and no pleasure. 
We will attempt to serve refreshments and allow time 
for meeting our old friends as well as provide an 
opportunity to make new ones. It helps to exchange 
notes, find out what others are doing, learn from 
their mistakes as well as our own. 

We are on our way, but we need the cooperation 
of all the members of The Decalogue Society, both 
of the younger members and those of you who have 
been around—who “know the ropes!” 
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LEGAL EDUCATION SERIES 
RESUMES JANUARY 4th 


The first portion of the Legal Education lecture 
series for the year 1960-61 was completed on De- 
cember 7, with a talk on “Common Law Assignment 
vs. Bankruptcy” by Theodore D. Kahn. Because of 
year-end activities, the series will not resume until 
January 4. It will then go on each Wednesday, at 
1:00 P.M., at the office of the Society and will con- 
clude some time during the month of June. The dates, 
speakers and subjects for the remaining lectures have 
not all been decided as yet. They will include the 
following: 

Charles A. Bellows: 

“Aspects of Criminal Law and Procedure” 

Eli E. Fink: 

“Sale and Lease-Back” 

Alderman Leon M. Despres: 

“What Can a City do about Housing Discrimination— 
Municipal Power to Prohibit Segregation and Dis- 
crimination in Residential Housing” 

Herman B. Goldstein: 

“The Accidental Means Clause in Life Accident Poli- 


s ” 


cies 

George C. Rabens: 

“Phases of Life Insurance” 

Louis M. Gordon: 

“Practical Lessons Learned for Many Years in the 

States Attorney’s Office” 

Harry A. Iseberg: 

“Aspects of Municipal Liquor Control” 

Elmer Gertz: 

“Redemption from Judicial Sales in Illinois” 

Nat M. Kahn: 

“New Developments in Illinois Probate Law” 

Meyer Weinberg: 

“Current Decisions in Matrimonial Law” 

Stanley Stoller: 

“Pitfalls for the Young Lawyer” 

Zeamore A. Ader: 

“An Appeal to the U. S. Court of Appeals” 

Samuel Shkolnik: 

“Fair Trade vs. Loss Leaders” 

Full particulars will be furnished to the entire 
membership through another brochure, monthly re- 
minder cards, and notices in the bulletin board of 
the Chicago Daily Bulletin. 

Members are urged by Legal Education Committee 
chairman, Elmer Gertz, to make a note in their 
Decalogue appointment book and directory and to 
bear in mind to attend the entire series, one a week, 
on Wednesdays, at 1:00 o’clock, after luncheon, at 
the office of the Society, 180 West Washington Street, 
Suite 1203. Each session will last one hour, divided 
between an informal, highly practical talk and a 
question and discussion period. Members are urged 
to bring guests, including, particularly, prospective 
members. 

The first part of the series included two lectures on 
“Federal Jurisdiction and Procedure” by Harry G. 
Fins, four lectures on “Personal Injury Cases,” under 





the chairmanship of Fred Lane, four lectures on 
“Federal Taxation,” under the chairmanship of 
Philip N. Hyman, and two lectures on “Law of 
Creditors.” 

Some of the lectures are going to appear in The 
Decalogue Journal. 

Elmer Gertz, chairman of the Legal Education 
committee, urges all members to communicate with 
him immediately, so that the committee may have 
your suggestions for additional lectures and subjects 
and other means to improve and augment the series. 


BARNET HODES WRITES 
BOOK ON LABOR LAW 


Member Barnet Hodes, former Corporation Coun- 
sel, City of Chicago, is the author of a recently pub- 
lished volume, /llinois Labor Law. The book, to quote 
from the publisher’s (Commerce Clearing House, 
Inc.) announcement is: 


. . . practically the only single-source reference of its 
kind, this new book provides a dependable explanation, 
written from the author’s intimate experience, which 
outlines in plain English the whole story of labor re- 
lations law, regulation and control, in Illinois, as dis- 
tilled from the statutes and developments, court deci- 
sions, administrative rulings and interpretations. . . . 
The price of the volume is $5.00. 





Society Host to Judicial Candidates 


Following our many years old tradition of wel- 
coming Judicial candidates for office our Society 
was host at a luncheon on October 7th to the Demo- 
cratic aspirants for office. On October 14th, also at 
a luncheon, we welcomed the Republican candidates 
for the Judicial toga. Both events were held at the 
Covenant Club. 

President L. Louis Karton presided at both meet- 
ings. Second vice-president Reginald J. Holzer, 
chairman of our Forum Committee, officiated at the 
events. 


Sorrow 
The Decalogue Society of Lawyers announces 
with deep regret the death of the following 


members: 


Frederick A. Smith 
ann 
Bonald J. Berman 
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BROOK REVIEWS 


FELIX FRANKFURTER, SCHOLAR ON THE 
BENCH, by Helen Shirley Thomas. The Johns Hop- 
kins Press. 381 pp. $6.50. 


Reviewed by Alec E. Weinrob 


Alec E. Weinrob is a past president of our Society 
and a leader in The Decalogue Great Books discus- 
sion group. 

Concurrently with the publication of Felix Frank- 
furter Reminisces, a book of Frankfurter’s recorded 
talks with Harlan B. Philips, there was published 
Felix Frankfurter, Scholar on the Bench. Both books 
are, in a sense, biographical; but while the “talks” 
deal with the Justice’s life and public service prior 
to his ascendancy on the bench, the latter concerns 
itself with his service as a Justice of the Supreme 
court since his appointment in January, 1939. The 
book discusses his philosophy of the law, the relation- 
ship of the citizen to the state, and the Court’s func- 
tion in the interpretation of the law of the land. 

While Frankfurter was one of F.D.R.’s staunch 
architects and builders of the New Deal, the late 
President needed some persuasion to put his name 
in nomination as successor to Cardozo, who died in 
July, 1938. It was not until January 5, 1939, how- 
ever, that Roosevelt sent Frankfurter’s nomination 
to the Senate. Frankfurter’s scholarship and judicial 
ability were recognized by the conservative member- 
ship of the American Bar Association who, in a 
then Gallup poll, while 62% anti-Roosevelt, were, 
nevertheless, in favor of Frankfurter’s nomination 
by a score of five to one as against other candidates 
in the field. 

It is interesting to note that at the Second Inter- 
national Psycho-Analytical Congress held in 1910 at 
Nurenberg, Ernest Jone (Freud’s biographer), had 
recommended to Freud that a project be undertaken 
to consider the study of symbolism in its relation 
to human behavior. Since then hundreds of books 
and numerous articles have been published on the 
importance of symbolism. Frankfurter recognized 
this formally in one of his early opinions which he 
delivered for the majority of the court in the case 
of Minersville School District vs. Gobitis, 310 U.S. 
586 (1940). (Justice Stone wrote a vigorous dis- 
sent.) The case involved a rule, issued by public 
school authorities in Pennsylvania, requiring chil- 
dren to participate in flag salute ceremonies as a 
requisite to staying in school. Two Gobitis children, 
whose family were members of the religious sect, 
“Jehovah’s Witnesses,” refused to salute the flag 
on the ground that it violated their religious in- 
junction against “bowing to a graven image.” They 











were expelled from school. The question to be 
determined by the Court was whether this interfered 
with the freedom of religion as guaranteed by the 
Constitution. 


In holding that requirement by the school authori- 
ties that participation by the children in flag-salute 
exercises did not violate the First and Fourteenth 
Amendments to the Constitution, Frankfurter, in his 
opinion for the majority of the Court, reasoned that 
the United States is a pluralist society and because 
of the difficulty in compromising all of the groups 
within its borders, the flag is the one leading symbol 
for all the people: 

To affirm that the freedom to follow conscience has 

itself no limits in the life of a society would deny that 


very plurality of principles which, as a matter of his- 
tory, underlie protection of religious toleration. 


Further: 
The ultimate foundation of a free society is the binding 
tie of cohesive sentiment. Such a sentiment is fostered 
by all those agencies of the mind and spirit which may 
serve to gather up the traditions of a people . . . and 
thereby create that continuity of treasured life which 
constitutes a civilization. “We live by Symbols.” The 

flag is the symbol of our national unity... . 

This opinion surprised many a liberal who con- 
sidered Frankfurter their idol, and vexed many a 
lawyer who looked up to him as the “lawyer’s judge.” 

The Gobitis opinion was not to stand for long. 
In 1943 the West Virginia Board of Education, fol- 
lowing the opinion in the Gobitis case, passed a 
resolution ordering among other things, that the 
flag salute become a regular part of the program of 
activities of the public schools. Barnette and others 
brought an action in the United States District 
Court against the West Virginia Board of Education 
to restrain it from enforcing this rule, for the reason 
that it violated their constitutional rights pertaining 
to the freedom of religion. The District Court granted 
the relief sought and on direct appeal to the Supreme 
Court, the injunction was affirmed. (Board of Educa- 
tion vs. Barnette, 319 U.S. 624.) It is interesting 
to note that while the opinion of the court was 
seventeen pages long, the dissenting opinion of 
Justice Frankfurter consisted of twenty-five pages. 
The principal tenor of his dissenting opinion was 
that the Courts ought not lightly to strike down 
legislation passed by a law-making body. Most in- 
teresting to lawyers, however, is the opening para- 
graph of his dissenting opinion which states: 

One who belongs to the most vilified and persecuted 
minority in history is not likely to be insensible to the 
freedom guaranteed by our Constitution. Were my 
purely personal attitude relevant, I should wholeheart- 
edly associate myself with the general libertarian views 
in the Court’s opinion, representing as they do the 
thoughts and actions of a lifetime. But as judges we 
are neither Jew nor Gentile, neither Catholic nor 
agnostic. We owe equal attachment to the Consti- 
tution .... 
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Illustrative of one of his “scholarly opinions” is the 
case of Rochin vs. California, 342 U.S. 165 (1952). 
In this case the defendant swallowed capsules con- 
taining morphine while policemen searched his room 
for narcotics. He was forcibly taken to a doctor 
who, upon the direction of the policemen and against 
the defendant’s protest, pumped his stomach and ex- 
tracted the two capsules which he had swallowed 
and which were subsequently introduced in evidence. 
The Superior Court of California found the de- 
fendant guilty. Upon appeal to the United States 
Supreme Court the California Court was reversed 
because, among other things, the forcible extraction 
of the capsules was a violation of the defendant’s 
right of the due process clause of the Fourteenth 
Amendment. Justice Frankfurter delivered the opin- 
ion of the Court. 


Due process of Jaw, itself a historical product, is not 
to be turned into a destructive dogma against the 
States in the administration of their systems of criminal 
justice. However, the Court has its responsibility. Re- 
quirements of the due process clause inescapably im- 
pose on this Court an exercise of judgment upon the 
whole course of the proceedings in order to ascertain 
whether they offend the canon of decency and fairness 
which express the notions of justice of the English- 
speaking people even towards those charged with the 
most heinous offenses . . . . Applying the general 
considerations to the circumstances of the present case, 
we are compelled to conclude that the proceedings by 
which this conviction was obtained do more than offend 
some fastidious squeamishness or private sentimentalism 
about combating crime too energetically. This is con- 
duct that shocks the conscience. 

In 1932 when he wrote to Justice Stone about his 
dissenting opinions he said, “After all, you are an 
educator, even more so on the Supreme Court than 
you were off it... .” 


It may be assumed that the reversal of the law 
in the Gobitis case by the decision of the Court in 
the Barnette Case within the space of three years 
was not too great a disappointment to Justice Frank- 
furter. It was merely another manifestation of his 
philosophy that the law is a living, growing or- 
ganism, and although he was a believer in the doc- 
trine of stare decisis, he did not believe that it 
was “untouchable.” “There comes a time in the 
development of the law . . . when a comprehensive 
survey must be made and the cumulative effect of 
episodic instances appraised to determine whether 
or not they reveal a harmonious whole.” (Public 
Service Commission vs. U.S., 356 U.S. 421.) 


I recall that in 1955 when the Supreme Court 
handed down an opinion outlawing segregation in 
one of the State Universities, the student involved 
said, “God Bless the Supreme Court.” In reading 
about the great men of our Supreme Court—Hughes, 
Stone, Brandeis, Holmes, Warren, Black, Frank- 
furter, and others—one cannot help saying, “Amen.” 


THE 1960 CURRENT SUPPLEMENT ILLINOIS 
DIVORCE, SEPARATE MAINTENANCE AND 
ANNULMENT WITH FORMS, by Meyer Weinberg. 
Bobbs-Merrill Company. 205 pp. $6.50. 

By Oscar M. Nudelman 

Oscar M. Nudelman is a past president of our 
Society and a leader in The Decalogue Great Books 
discussion group. 

The original volume, first published in 1954, con- 
stitutes a most comprehensive and thorough presen- 
tation of every phase of matrimonial law in the 
State of Illinois. As such, it has become the basic 
authority and an indispensable reference work both 
for the “divorce lawyer” and for the general prac- 
titioner. In the six years since its publication, many 
important decisions have been handed down by our 
reviewing courts for Illinois, by the United States 
Supreme Court, and, too, several important Amend- 
ments to the Divorce Act have been passed by our 
legislature. Thus, the 1960 Current Supplement is 
not only timely, but essential for an up to date 
familiarity with the subject. 

Into its two hundred and five pages Mr. Weinberg 
has assembled every decision of importance in this 
field of practice, each in its proper place with sec- 
tions numbered as in the original volume. 

The Supplement includes an Appendix containing 
the Illinois Divorce Act and the Separate Maintenance 
Act, both as amended to date. It also sets out a good 
number of additional forms including many new 
ones made necessary by the Amendments. 

It also contains a very comprehensive Index, per- 
haps not really necessary in a “Supplement,” the 
presence of which serves as another indication and 
more evidence of the thoroughness and devotion of 
the author to a scholarly task. An opportune and 
welcome feature of the Supplement is the fact that 
it is so constructed physically that it may be in- 
serted into the pocket of the original volume so that, 
together, they form a complete reference work and 
a valuable tool for the busy lawyer. 





Eichmann Trial Set 

The trial of Adolf Eichmann, Nazi butcher ac- 
cused of directing the slaughter of six million Euro- 
pean Jews, is to begin on March 6, it was disclosed 
in an announcement which said that Robert Servatius, 
Eichmann’s lawyer, had been served with a notice 
of trial. 

The date was agreed upon by Bureau 6 of the 
Ministry of Police, and the Attorney General. Bureau 
6 set up especially to deal with the Eichmann case in 
all its facets, gathered evidence against Eichmann 
in the U. S. archives in Washington and in many of 
the countries in Europe. It also gathered sundry dec- 
larations made by Eichmann, both written and oral, 
here and abroad. 
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Eichmann, who had been in concealment ever 
since the collapse of the Hitler regime, was captured 
in Argentina in mid-May of last year. The dramatic 
seizure was made public by Premier David Ben- 
Gurion on May 23, when he told a stunned Knesset 
that one of the most bestial Nazi war criminals, who 
with other Nazi leaders was the architect of the plan 
to solve the Jewish problem for all time through ex- 
termination, was under arrest in Israel and that he 
would soon be placed on trial under an Israeli law 
dealing with Nazis and their collaborators. The dis- 
closure set off a chain reaction, with Argentina rais- 
ing the issue in the UN on the ground that its 
sovereignty had been violated, culminating in a 
diplomatic rupture between Israel and Argentina, 
which has since been repaired through exchange 
of new envoys. 

The trial, whose duration at the moment is wholly 
speculative though it is certain to last at least three 
months, is to have an international character, with 
hundreds of witnesses coming to testify from many 
countries throughout the world. The trial is expected 
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to be attended by hundreds of newspapermen from 
every part of the world. 

Eichmann’s lawyer has given no indication of his 
defense. However, it is believed that, as a first step, 
he will challenge Israel’s jurisdiction on the ground 
that the crimes committed by the defendant had 
taken place outside Israel. He is also expected to 
move for a change of venue on the alleged ground 
that his client will not have a fair trial in Israel. 
Failing in his preliminary skirmishes, Dr. Servatius 
is expected to interpose the defense that Eichmann 
was only pursuing superior orders in his drive to 
extinguish all nests of Jewish population in Europe, 
a defense which has repeatedly been rejected by 
German courts. 


Reprinted by permission of 
The American Jewish World 
Minneapolis, Minn. 
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